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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8793. 


Jeannette A. Noel, Catherine A. Brown, Pauline A. 
Landis, Robert L. Acklen, Appellants, 

v. 

Edson B. Olds, Jr., and American Security and Trust 
Company, Executors and Trustees under the will of 
William Hayes Ackland, deceased, Rollins College, 
and University of North Carolina, Appellees. 


BRIEF FOR APPELLANTS. 


PRELIMINARY STATEMENT. 

This is the second time this case has been before this 
Court. This is an action for the construction of the will of 
William Hayes Ackland, -who died February 16, 1940. In 
the first instance (Appeals Nos. 8352, 8353, 8354 and 8355) 
this case came here on appeal from the action of the District 
Court with respect to a motion for judgment on the plead¬ 
ings, filed by appellants, pursuant to Rule 12(c) of the 
Federal Rules of Civil Procedure. The District Court orig¬ 
inally granted the motion for judgment and held that certain 
trusts created in the will failed. This Court reversed the 
action of the District Court and sent the case back to the 




trial court with instructions to proceed in accordance with 
its opinion. 

When the mandate of this Court issued to the District 
Court the appellees Edson B. Olds and American Security 
and Trust Company moved for judgment on the 
mandate to the effect that appellants (plaintiffs be¬ 
low) be dropped from the proceedings and that the 
Court realign the parties so as to make appellees 
Edson B. Olds and the American Security and Trust 
Company, as Executors and Trustees under the will of 
William Hayes Ackland, plaintiffs in that action and 
appellees Rollins College and the University of North Caro¬ 
lina, defendants. Appellants took the ^position that they 
were entitled to a trial on the issues of fact raised by the 
pleadings in the case. The trial court denied appellants 
the right to a trial on the issues of fact raised on the basis 
of the opinion of this Court on the former appeal and 
entered a judgment that was final so far as appellants are 
concerned, dismissing them from the proceedings, making 
Olds and the American Security and Trust Company plain¬ 
tiffs in the proceeding and the University of North Caro¬ 
lina and Rollins College, defendants. 

This appeal is taken from the action of the Court in 
entering that judgment. For the sake of clarity in this 
brief we will refer to the parties in this proceeding as they 
were originally in the District Court, that is, appellants 
will be referred to as plaintiffs and appellees as defendants. 

I STATEMENT OF THE CASE. 

As indicated above, this was an action to construe a will. 
The original complaint filed by plaintiffs challenged the 
validity of trusts set up in the will of William Hayes Ack¬ 
land on the ground that they violated the rule against per¬ 
petuities. Under the trust provisions of the will, Olds and 
the American Security and Trust Company as trustees 
were to erect a “memorial building in the form of a gallery 
or museum to include an apse” on the campus of Duke 
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University (App. 10), and to maintain the building with 
income from the trust fund. 

After the construction suit was filed, but prior to the 
filing of any answers therein, Duke University, the prin¬ 
cipal beneficiary of the trust, renounced all of the benefits, 
burdens and responsibilities of the will so far as it was 
concerned (App. 29-30). Defendants Olds and the Ameri¬ 
can Security and Trust Company then filed an answer to the 
complaint for construction and also a cross-claim and 
counter-claim. The answer asserted the validity of the 
trusts and the cross-claim and counter-claim “ demanded ” 
that the Court authorize them to erect on the campus of 
the University of North Carolina, or Rollins College, or 
some other southern State university, or adequately 
endowed southern university, an art gallery or art museum 
substantially in accordance with the plans which Duke Uni¬ 
versity had submitted to the testator; and that the Court 
authorize and direct them to apply the separate fund to be 
created out of the income of decedent’s trust estate to the re¬ 
pair and maintenance of the gallery thus erected (App. 28). 
Rollins College likewise filed an answer to the construction 
suit and a cross-claim and counter-claim and they asserted 
that because of the failure of Duke .University to take the 
benefits of the trust the proposed building should be erected 
on its campus and that the balance of the trust fund be 
administered for its benefit. 

Plaintiffs then filed an answer to the counter-claim and 
cross-claim of the defendants Olds and the American Se¬ 
curity and Trust Company (App. 39), and also an answer 
to the counter-claim and cross-claim of Rollins College 
(App. 57). Those answers deny many of the allegations 
of fact contained in the counter-claims and cross-claims 
and raise a great many issues of fact. In addition they 
contain allegations of additional facts (App. 39, 54). 

Following the filing of those answers plaintiffs moved 
for judgment on the pleadings under Rule. 12(c) of the 
Rules of Civil Procedure (App. 63) on the grounds, among 
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others, that the pleadings were closed, that there was no 
issue as to any material fact, and that, in effect, conceding 
the facts pleaded by defendants, as Duke University had 
refused to consent to the erection on its campus of a me¬ 
morial building and had declined to accept the provisions of 
the will, the Court had no .jurisdiction, power or authority 
to designate or appoint any other institution, organization 
or person to succeed to such benefits, duties and responsi¬ 
bilities as were by the will given to Duke University. Plain¬ 
tiffs claimed they w T ere entitled to have distributed to them 
their proper interest or share in the estate of the testator. 
(The other grounds for the motion are immaterial to the 
questions raised by this appeal). 

A hearing was had on that motion and the District Court 
held that because “Duke University having declined all 
of the provisions of said will, including all of the benefits, 
burdens and responsibilities thereof, and the trusts having 
thus become impossible of performance in the particular 
manner set forth in the will, the trust has failed” and that 
the defendants Olds and the American Security and Trust 
Company, the executors and trustees named in the will, 
“hold the remainder of the trust fund (after the payment 
of certain legacies) under a resulting trust for the next of 
kin of the decedent” (App. 90). 

Plaintiffs are the next of kin of decedent. 

This Court reversed the District Court and held that the 
judgment of the District Court was erroneous and re¬ 
manded the cause, wfith instructions to proceed in accord¬ 
ance with its opinion. It further held that the doctrine of 
cy pres was in force in the District of Columbia, so that 
in a proper case the Court would have the power to apply 
a charitable trust fund cy pres. Plaintiffs believe that this 
Court did not decide that this is necessarily a proper case 
for the application of the doctrine. 

Plaintiffs have contended from the outset that testa¬ 
tor’s will was plain and unambiguous on its face, and that 
extrinsic evidence was neither necessary nor admissible 
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to construe the will, and that a fair reading of the will 
without reference to any of the extrinsic evidence pleaded 
conclusively established that the gift to Duke University 
was to a specific institution for a specific purpose and that 
it was impossible to find from the will itself that testator 
had a general charitable intent. Hence, plaintiffs have con¬ 
tended from the outset that even though the cy pres doc¬ 
trine is applicable in the District of Columbia this was not 
a proper case under the generally accepted rules of con¬ 
struction for the application of the doctrine. 

The District Court in its original judgment agreed with 
plaintiffs’ contention that “the language of the will is plain 
and unambiguous on its face” (App. 89). 

At the hearing on the motion for judgment counsel for 
the defendants opposed the granting of the motion on the 
ground that they were entitled to a trial of the issues raised 
by the pleadings for the purpose of permitting them to 
show by the extrinsic evidence pleaded that the testator 
did have a general charitable intent and that it was not his 
intention to make a specific bequest to a specific institution 
for a specific purpose, as was contended by plaintiffs. De¬ 
fendants had pleaded by way of cross-claim and counter¬ 
claim quantities of extrinsic evidence, such as correspond¬ 
ence between Duke University and the testator; a letter 
from the testator to the University of North Carolina; an¬ 
other to Rollins College; a former and revoked will of the 
testator executed more than two years before the date of 
his last will, and much concerning testator’s early life and 
background, his alleged interest in art, and his alleged 
avowed purpose to advance the cause of art in the South 
(App. 17-39). 

As indicated above, on October 11, 1943 this Court ren¬ 
dered its opinion and judgment reversing the lower court. 
This Court, in its opinion and decision, made reference to, 
considered, and drew heavily from practically all of the 
extrinsic evidence pleaded without any explanation as to 
why it was necessary to do so. It discussed at length a 
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prior and revoked will of the testator. It referred to, 
quoted from, and based many of its conclusions on alleged 
correspondence between an official of Duke University and 
the testator without any express finding whatsoever that 
the will under consideration was ambiguous and that it was 
therefore necessary to resort to extraneous evidence in 
order to determine testator’s intention. The Court, in its 
opinion, likewise drew upon its own impressions of Duke 
University and then said in effect that in the light of all 
of the facts discussed “the dominant idea in the mind of 
the testator was the cause of art in the South” * * *, and 
that “he intended the seat of his enterprise should be a 
University” * * *, and that “following the execution of his 
earlier will, he had been repeatedly importuned to name 
Duke University, alone, and had been assured that if he 
did so his purpose of forwarding the cause of art in the 
South would be carried out” * * *, and that “it is apparent 
that he acted upon that assurance when he executed the 
later will * * *,” and that “his earlier expression of inten¬ 
tion, under the circumstances, as shown in the will of 1936, 
leaves no doubt of what his intention would have been, in 
the event which actually occurred,” viz. Duke’s refusal to 
take. 

This being so, it can only be presumed that this Court, in 
dealing with these items of evidence which had neither 
been established or conceded on the merits, was doing so 
only in a hypothetical sense, so that its view with respect 
thereto might be a guide in the trial to follow its mandate, 
i Under the pleadings in this case it is denied that testator 
had formulated a general intention of dedicating his estate 
to the establishment of an art center in connection with a 
State University or some adequately endowed southern 
university (App. 18, 41). It is likewise denied that 
the President of Duke University gave decedent any 
assurances the building would be constructed on the campus 
of Duke University (App. 20, 42). Tt is denied that testa- 
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tor had been assured that if he named Duke University 
alone as the beneficiary under the trust his purpose of for¬ 
warding the cause of art in the South would be carried out. 

The counter-claim and cross-claim of the defendants Olds 
and the American Security and Trust Company alleges that 
they advised testator that 1 ‘it would be desirable for him 
to make more definite plans for the building and endowing 
of the proposed art gallery or museum and to designate 
the university willing to be used as the instrument through 
which to effect his charitable purposes’’ (App. 20). 

The counter-claim and cross-claim further alleges that 
following this suggestion decedent addressed letters to the 
Duke University, to the University of North Carolina, and 
Rollins College, to the effect that he was the owner of some 
painting and statuary and had thought of building and 
endowing a gallery in connection with a southern university. 
It is denied that these letters were ever written. Neverthe¬ 
less this court, in its opinion, quotes from these letters and 
relies heavily upon them in arriving at its conclusion that 
“the dominant idea in the mind of the testator was the cause 
of art in the South.” The word “south” or the words “cause 
of art in the South” do not appear in any way in testator’s 
last wfill and testament, the document under construction in 
this proceeding. 

This Court, of course, was entitled to rely upon the facts 
well pleaded in arriving at its decision on the former appeal. 
We agree with the statement in the brief of the defendants 
Olds and the American Security and Trust Company in 
Case No. 8354 on the former appeal that, “Since the case 
was decided below upon plaintiffs’ motion for judgment 
on the pleadings under Federal Rule of Civil Procedure 
12(c) the facts alleged by these appellants in their answer 
and counter-claim are deemed admitted.” 

The position of the plaintiffs however is that these facts 
are no longer admitted and it is incumbent upon the defen¬ 
dants Olds and the American Security and Trust Company 
and Rollins College to prove the allegations contained in 
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their counter-claims anti cross-claims, and that the plain¬ 
tiffs are entitled to produce any evidence that may be avail¬ 
able to them to show that Duke University had nothing to 
do with the preparation of the last will and testament of 
decedent; that he had arrived at a definite conclusion in his 
own mind that he wanted to leave his property for the 
benefit of Duke University alone; that he deliberately 
omitted any reference to a contingent taker of his property 
in the event Duke University should renounce under the 
will or would be otherwise incapable of taking the building 
which he intended to provide; and to prove that at the time 
testator executed his last will he had in his possession a 
■warning that there was a strong likelihood that his plans so 
far as Duke was concerned would not be carried out, as well 
as any other extrinsic facts that might have a bearing 
upon the intention of the testator at the time he made his 
last will and testament. 

Despite the remand for further proceedings and the re¬ 
liance in this Court’s opinion on the unproven facts pleaded 
by the defendants in their counter-claims and cross-claims, 
the court below refused plaintiffs a trial on the issues 
raised by the pleadings and entered judgment, as indicated 
above, to the effect that plaintiffs were dropped as parties 
to the cause. (App. 109). From that judgment of the court 
this appeal was taken (App. 110). 

STATEMENT OF POINTS RAISED BY THIS APPEAL. 

1. The District Court erred in entering the final judg¬ 
ment on the mandate. 

2. The District Court erred in dismissing plaintiffs’ 
complaint and in dropping plaintiffs as parties to this cause 
and in adjudging and decreeing that plaintiffs have no 
interest in testator’s estate except to the extent of the 
legacies specifically bequeathed to them under the will. 

! 3. The District Court erred in aligning as parties plain¬ 
tiff in the proceeding below the defendants and cross-claim- 
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ants Edson B. Olds, Jr. and the American Security and 
Trust Company as executors and trustees under the last - 
will and testament of William Hayes Ackland. 

4. The District Court erred in holding that the mandate 
of this Court issued in connection with Appeals Nos. 8352, 
8353, 8354 and 8355 prohibited plaintiffs from having a 
trial of the issues raised by the pleadings in this cause. 

SUMMARY OF ARGUMENT. 

The mandate of this Court filed in the District Court 
on February 17,1944 directed a reversal of the judgment of 
the District Court previously entered and ordered the cause 
“ remanded to the District Court with instructions to pro¬ 
ceed in accordance with the opinion of this Court.” The 
judgment reversed was one sustaining plaintiffs’ motion 
for judgment on the pleadings. The reversal of that judg¬ 
ment vacates it and the parties are now relegated to their 
respective positions at the time the motion for judgment 
was filed and, in the proceedings that should have followed, 
the District Court should have treated the motion for judg¬ 
ment as having been denied or, in other words, have treated 
it just as though plaintiffs had demurred to the cross- 
claims and counter-claims under the former practice. 

The effect of the mandate in the instant case is merely 
to put the case in the same position as if plaintiffs’ motion 
for judgment in the first instance had been denied. If it 
had been denied neither side could have appealed and the 
case would have proceeded to a trial on the issues raised 
by the pleadings. 

This Court could have, in the former appeal, based its 
decision on a finding that testator’s will, on its face, was 
clear and unambiguous, that no extrinsic evidence was either 
necessary or required to aid in its construction and that 
within the four corners of the instrument there was clearly 
established a general charitable intent that made it neces- 
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sary for the Court to apply the cy pres doctrine which is 
applicable to the District of Columbia. This Court could 
have discussed the specific question raised by plaintiffs in 
their former appeal that, even though the doctrine of cy pres 
is applicable to the District of Columbia, this is not a proper 
case for the application of that doctrine because the will on 
its face shows a specific bequest to a specific institution for a 
specific purpose. This Court did not discuss any of the above 
but said that in consideration of all of the facts well pleaded 
by the defendants Olds, the American Security and Trust 
Company, and Rollins College, which facts were admitted 
by the motion for judgment, the paramount, dominant and 
primary purpose in the mind of the testator was to give 
to charity generally and that his expressed desire to per¬ 
petuate his name by the inclusion of an apse in the building 
to be erected on the campus of Duke University, which was 
to be the permanent resting place for his remains in a 
marble sarcophagus beneath a recumbent statue, was minor 
and insignificant compared to the larger purpose. 

This Court did not specifically say that it was necessary 
to go to extrinsic evidence to determine decedent’s inten¬ 
tion, but plaintiffs contend that it is fair to assume that this 
Court was of the opinion that defendants Olds, the Amer¬ 
ican Security and Trust Company, and Rollins College 
should prove the allegations of fact made in their counter¬ 
claims and cross-claims upon which they base their asser¬ 
tions that decedent’s intent was generally to advance the 
cause of art in the South; and plaintiffs also should have an 
opportunity to prove that decedent had made up his mind 
definitely and unequivocally to leave his property for the 
benefit of Duke University, and that his purpose was not 
charitable but one of self-aggrandizement—otherwise, why 
all of the discussion in the decision of this Court of the 
extrinsic evidence pleaded? 

This could only be accomplished by a trial of the issues 
raised by the pleadings. 
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ARGUMENT. 

This Court on the Former Appeal Must Have Determined 
That Decedent’s Will Was Ambiguous and Extrinsic 
Evidence Was Necessary to Aid in its Construction. 

This case was decided by this Court in the first appeals 
in the unquestioned knowledge of the well established prin¬ 
ciple that if the language of a will is plain and unambiguous, 
extrinsic evidence is inadmissible to contradict, varv 
or add to its terms or to supply an intention which is 
not therein expressed. It is equally well settled that proof of 
surrounding circumstances cannot be taken for* this pur¬ 
pose. 

The cases supporting this proposition were fully set out 
in plaintiffs’ brief filed in cases numbered 8353, 8354, and 
8355 in the former appeal. For the convenience of the 
court plaintiffs will set out herein excerpts from that brief. 

The general rule of construction is stated in Thompson 
On Wills, (2nd Edition) Sec. 325: 

“As in the case of other legal documents, extrinsic 
evidence can be heard to explain the meaning of a 
written will only in respects wherein its meaning is 
ambiguous, and may not be heard to alter, add to, de¬ 
tract from, vary or contradict the words of the will or 
to show an intention different from that expressed 
therein, and this is true though the consequences may 
be the total or partial failure of the testator’s intended 
disposition.” 

This Court has just recently clearly defined the extent to 
which extrinsic evidence is admissible in construing a will. 
In Association of Survivors of Seventh Georgia Regiment 
v. Lamer, 55 App. D. C. 156, 3 Fed. 2nd 201, testator made 
a bequest to the Seventh Georgia Regiment. In holding 
that extrinsic evidence to show that testator had intended 
instead the First Volunteer Regiment of Georgia was in¬ 
admissible, the Court said (p. 158): 

“* * * A will conforming to the requirements of 
the statute, therefore, should be interpreted according 
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1 to its terms, and, unless those terms are ambiguous, no 
speculation based upon extrinsic evidence should be in- 
1 dulged. In the absence of fraud or undue influence, it 
| will be assumed that the disposition actually made by 
1 the testator represented his intentions. With the mo- 
I tives underlying a particular bequest the court has 
nothing to do. Its function, and sole function, is to give 
effect to the expressed intent of the testator. Adams 
v. Cowen, 177 U. S. 471, 20 S. Ct. 668, 44 L. Ed. 581; 
1 Young Women’s Christian Home v. French, 187 U. S. 
■ 401, 417, 23 S. Ct. 184,47 L. Ed. 233. 

“While no rule of universal application has been 
1 formulated, the authorities leave no room for doubt that 
certain conditions must be present to warrant the in¬ 
troduction of extrinsic evidence; and in all cases in 
which such evidence has been received it was utilized 
1 only for the purpose of interpreting something actually 
written in the trill avid never to add provisions to the 
will. For example, ambiguity may arise when a will 
names a person as the object of a gift, or a thing as the 
subject of it, and there are tw T o persons or things that 
equally well answer such name or description. In such 
a case, it is apparent that extrinsic evidence is not only 
useful, but indispensable, to a proper interpretation of 
the will. Where, also, a will contains an actual mis¬ 
description of an object or subject, and from other pro¬ 
visions of the will the real intent of the testator is made 
to appear, the introduction of extrinsic evidence in such 
1 a case merely aids the court in harmonizing all the pro¬ 
visions of the will. (See Weatherhead’s Lessee v. Bas- 
kerville et al., 11 How\ (52 U. S.) 329, 13 L. Ed. 717; 
Patch v. White, 117 U. S. 210, 6 S. Ct. 617, 29 L. Ed. 
860; Allen’s Executors v. Allen, 18 How. (59 IT. S.) 385, 
15 L. Ed. 396; Tucker and Others, Executors, v. Sea¬ 
man’s Aid Society and Others, 7 Mete. (48 Mass.) 188; 
Lomax v. Lomax, 218 Ill. 629, 75, N. E. 1076, 6 L. R. A. 
(N. S.) 942; Fries v. Osborn, 190 N. Y. 35, 39, 82 N. E. 
716, 19 L. R. A. (N. S.) 457.” (Italics ours.) 

In Brown v. Wells, 45 App. D. C. 428, testator granted his 
niece a life estate in certain property, made no further spe¬ 
cific disposition of the property, and then left this same 
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niece the residue of his estate. Evidence that testator had 
said he intended to die intestate as to the reversion after 
the termination of the life estate was held inadmissible, and 
the niece was held to have a fee. This court said (p. 437): 

“We first will dispose of the contention of appellee 
(not determined by the court below), that the alleged 
declarations of the testator at the time of the execution 
of this will may be taken into consideration to determine 
the meaning of the language used in the will itself. 
Clearly, under every rule of construction, such declara¬ 
tions may not be considered in the circumstances here 
disclosed. While evidence of such extrinsic circum¬ 
stances as the testator’s relations to persons, or the 
amount, character, and condition of his estate, some¬ 
times is admissible to explain ambiguities of descrip¬ 
tion, it never is suffered to enlarge or diminish the 
estate devised. Atkins v. Best, 27 App. D. C. 148; Bar¬ 
ber v. Pittsburgh, Ft. W. & C. R. Co., 166 U. S. 83, 41 
L. Ed. 925, 17 Sup. Ct. Rep. 488.” (Italics ours.) 

Despite this rule, as we have heretofore pointed out, this 
Court, in its opinion, discussed all sorts of extrinsic evidence 
and from that evidence determined that “the dominant 
idea in the mind of the testator was the cause of art in the 
South.” There is not one word concerning the South, or 
the cause of art in the South, in the will itself. This con¬ 
clusion of this Court could only be predicated upon extrinsic 
evidence. The allegations pertaining to this were denied. 
This Court must have found an ambiguity. 

Plaintiffs ask this Court to assume that they could 
conclusively establish, by competent testimony, that 
decedent selected Duke University as the object of 
his bounty because, after traveling throughout the 
country, both North and South, he determined that he 
liked the style of architecture at Duke University better 
than the style used in any other university that he had seen. 
Would such proof bear out the assertion which the defen¬ 
dants Olds and the American Security and Trust Company 
have made throughout this case, which assertion was adopted 
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by this Court, that the dominant idea in the mind of the 
testator was the cause of art in the South? 

It is an equally well settled rule of law that if a will is 
plain and unambiguous on its face the court cannot resort 
to a former will executed by the testator and revoked by 
the will before the court, in order to determine the intent 
of the testator. 

In Crenshaw v. McCormick, 19 App. D. C. 494, it was 
suggested to the Court that in order to construe a will, it 
might refer to an unattested codicil that the testator had 
made prior to the execution of his final will. The Court said 
(p. 502): 

“It has been suggested, though not very seriously 
argued on the part of the appellants that, though con¬ 
ceded that the clause in the unattested codicil is with¬ 
out effect to pass real estate, yet the terms employed 
I therein might be resorted to as means of ascertaining 
1 the intention of the testatrix in the use of the terms 
employed by her in the residuary clause of her will. 
There has been no authority cited for the support of 
' this proposition, and we doubt whether any can be 
found. 

“There is no uncertainty or doubt as to the meaning 
of the terms employed in the residuary clause of the 
I will. They are plain words, admitting of no doubtful 
i meaning. And in such case the well settled general 
• principle is, as deduced from all the authorities, that a 
testator is always presumed to use the words in which 
1 he expresses himself according to their strict and 
primary acceptation, mdess, from the context of the 
will, it appears that he has used them in a different 
i sense, in which case the sense in which he thus appears 
i to have used them, will be the sense in which they are 
to be construed. This would seem to result from the 
plain requirement of the statute. The statute requires 
that the will shall be in writing, attested by witnesses, 
and it would seem not to admit of a question, that such 
i an instrument being per se without effect, cannot by 
i means wholly independent of the attested writing, be 
made effectual as a will. The -will must be complete in 
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itself, and not be dependent upon extrinsic evidence 
to show what is really intended to be devised by it. 
This would seem to be too plain to require the citation 
of authorities for its support.” 

The following cases from other jurisdictions also support 
the proposition that a former will executed by the testator 
and revoked by the will before the Court is not admissible 
in evidence to vary or explain the latter instrument unless 
of course this is an ambiguity: In re Vanderhurst, 171 Cal. 
553; 154 Pac. 5; Enery v. Haven, 67 N. H. 503; 35 Atl. 940; 
Brown v. Crossley, 69 Ind. 203 Lehnhoff v. Theinie, 184 Mo. 
346; Brown v. Quintard, 177 N. Y. 75; 69 N. E. 225. 

There can be no doubt but that this Court considered that 
rule of law when it made reference to the testator’s former 
will in its decision, and asserted that testator’s earlier 
expression of intention, as shown in his earlier will, was 
to leave his property, in the event Duke did not take it, to 
the University of North Carolina or Rollins College or, 
inferentially, some other southern university. Plaintiffs ask 
this Court to assume that they can prove by resort to ex¬ 
trinsic evidence that testator dropped the University of 
North Carolina from his later will because it did not show 
him even the common courtesy of a reply to his letter 
asking whether it would be interested in a gift of his val¬ 
uable paintings and statuary and a proposed building and 
endowment, and that lie had some reason, either real or 
fancied, for dropping Rollins College. Plaintiffs respect¬ 
fully submit that such testimony, assuming that it could be 
produced, would necessarily have to alter the decision of 
this Court rendered in the former appeal because the rea¬ 
soning of that decision could not stand in the face of such 
testimony. Plaintiffs do not undertake to advise this Court 
that they can produce such testimony or conclusively es¬ 
tablish that there was a reason for dropping Rollins College 
from his later will, but they insist that they are entitled in 
the light of this Court’s decision on the former appeal to 
their day in court in order to try to establish the facts. 
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The record in this case shows that insofar as the defen¬ 
dants Olds and the American Security and Trust Company 
are concerned, they do not know of any personal interview 
with the officials of the University of North Carolina in 
regard to the disposition of decedent’s estate (App. 21), 
and the defendant Rollins College asserts that it is informed 
that the University of North Carolina was eliminated from 
further consideration (App. 58). Evidence might disclose' 
lots of sound reasons for testator’s will. 

With referencec to the rule that if a will is plain 
and unambiguous extrinsic evidence is inadmissble to 
supply an omission or to prove what testator would have 
done had he realized that there was an omission, there is 
clearly an omission in testator’s will. He neglected to 
provide who should take his property in the event Duke 
University should renounce or be otherwise unable to accept 
his bequest. Yet, this Court, in its decision on the former 
appeal said, “His earlier expression <5f intention, under the 
circumstances, as shown in the will of 1936, leaves no doubt 
what his intention would have been, in the event which 
actually occurred.” 

From the foregoing we repeat it must be assumed that 
this Court was of the opinion testator’s will needed clari¬ 
fication and that resort should be had to extrinsic evidence 
to establish his intention. 

Plaintiffs ask this Court to assume that, upon examina¬ 
tion, the scrivenor of testator’s will would say that he 
discussed at length with testator a possible contingent ben¬ 
eficiary; that he asked him about Rollins College and the 
University of North Carolina, and that testator replied in 
such a way as to indicate that all institutions other than 
Duke University were completely out of his mind, or con¬ 
templation. Plaintiffs respectfully submit that, under such 
circumstances, the decision of this Court on the former 
appeal could not stand. Plaintiffs further submit that in 
view of this Court’s opinion they are entitled to prove or 
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attempt to prove just wliat testator did have in mind in 
making the will that he did make. 

This Court, in its decision, asserted that the President 
of Duke University was engaging in blandishments upon 
the testator, and that he had been repeatedly importuned 
to name Duke University alone, and had been assured that 
if he did so his purpose of forwarding the cause of art in 
the South would be carried out. These allegations in the 
counterclaims and cross-claims were probably admitted by 
the motion for judgment. However, when testator executed 
his last will he is alleged to have had in his possession a let¬ 
ter from Duke University advising him that “if * * * you 
leave the whole matter as it was when I was in Washington, 
I shall not feel hopeful of the outcome * * Since this 
Court relied in its decision on the allegations as to blan¬ 
dishments and alleged high-pressure methods, plaintiffs 
submit that they are entitled to take testimony concerning 
what actually happened when testator discussed with the 
scrivenor of his will and his advisors the doubts of the 
President of Duke University as to the outcome of his plan. 
It could be that testator stated he would force Duke Univer¬ 
sity to accept his gift, or that Duke University could not af¬ 
ford to reject his generosity, or that he had made up his 
mind he was going to be buried on the campus of Duke Uni¬ 
versity and nowhere else. Plaintiffs submit that since 
resort is being had to extrinsic evidence, they are entitled 
to their day in court and an opportunity to establish just 
what did happen when testator had his conferences with the 
officials of Duke University and when he received the al¬ 
leged letter from Duke University. The entire corre¬ 
spondence between testator and Duke University might 
throw a great deal of light upon testator and his intentions 
and, if resort is to be had to one or two letters by defen¬ 
dants, the ends of justice might well be served by a con¬ 
sideration of the entire correspondence. 

Any number of other instances might be cited wherein 
a failure on the part of the defendants to establish the 
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facts alleged in their cross-claims and counter-claims might 
have a very definite bearing on testator’s intention and on 
his failure to provide for the disposition of his estate in 
the event that actually occurred, namely, the refusal of 
Duke University to accept testator’s gift with all of the 
strings that were attached. 

In summary, plaintiffs respectfully submit that they have 
not been afforded a trial on the issues in this case, to which 
they are by law entitled. The reversed ruling of the lower 
court was granted solely on that court’s opinion that the 
doctrine of cy pres did not apply in the District of Co¬ 
lumbia. Being of this view, the court then considered 
unnecessary and irrelevant the consideration of evidence 
concerning the intention of the testator. Since in that 
court’s view of the law the property could in no event go 
to any institution other than the one named in the will, it 
did not consider the issues presented by the pleadings per¬ 
taining to the intention of the testator. 

This Honorable Court has now held that the lower court 
was in error and the law of the case is that the doctrine of 
aj pres applies in the District of Columbia. In considering 
the question next in importance, of whether or not that 
doctrine can be applied in this particular case, this Court, 
in its former opinion, discussed and weighed numerous 
matters of extraneous evidence bearing on the vital ques¬ 
tion of the intention of the testator. All authorities are 
agreed that where the doctrine of cy pres is recognized, it 
then becomes of paramount importance to determine the 
intention of the testator. The lower court, being of the 
opinion that the doctrine was inapplicable here, patently 
had no interest in the intention of the testator and, con¬ 
sequently, when the record reached this Court it was barren 
of any probative evidence with respect to this issue. The 
extraneous matter considered by this Court was found in 
assertions and exhibits contained in the pleadings of the 
parties. They have not been proven and, indeed, many of 
them are the subject of sharp conflict in the pleadings. The 
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judgment and mandate of this Court was in response to 
an appeal from a judgment of the lower court sustaining 
plaintiffs’ motion for judgment on the pleadings. The 
action of this Court in reversing the court below can only 
have the effect of treating the motion for judgment as 
having been denied below and putting the parties to their 
proof. Appellants’ motion for judgment on the pleadings 
having been denied, the next procedural step must be a 
trial on the issues presented by the pleadings. These issues 
must be tried by the court below under the mandate. Before 
the issues can be finally determined against them and to 
their great detriment plaintiffs are certainly entitled to be 
heard. 

Legal Effect of the Remand for Further Proceedings. 

As heretofore indicated, the mandate of this Court (App. 
98) directed that further proceedings be had in the cause in 
accordance with the opinion and judgment of “this Court 
as accrding to right and justice and the law’s of the United 
States ought to be had, the said appeals notwithstanding.” 
The judgment reversed w’as one sustaining plaintiffs’ mo¬ 
tion for judgment on the pleadings. The reversal vacates 
that judgment and the parties were then relegated to their 
respective positions at the time the motion was filed. And, 
in the proceedings that should have followed, the lower 
court should have treated the motion for judgment as having 
been denied and proceeded as though no appeal had ever 
been taken. 

See: In re Sanford Fork & Tool Company, Petitioner, 
160 U. S. 247; Lane, Secretary of Interior, et al. v. Peublo 
of Santa Rosa, 249 U. S. 110, 114 (reversing 46 App. D. C. 
411); Wichita Railroad d Light Co. v. Public Utilities Com¬ 
mission, 260 U. S. 48, 55; May Coal & Grain Co. v. Kansas 
City, 73 F. (2d) 345, 350; Connecticut General Life Insur¬ 
ance Co. v. McClellan, 94 F. (2d) 445, 446. 

This Court did not direct the lower court to enter judg¬ 
ment against the plaintiffs. How'ever, the action of the lower 
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court was predicated upon the theory that it had. This 
Court, of course, was without power to direct the lower 
court to enter judgment without any proof as to the facts 
alleged in the counter-claims and cross-claims. In Wichita 
Railroad & Light Co. v. Public Utilities Commission , supra, 
this rule is very concisely stated. In that case the Wichita 
Cb. filed a bill in equity seeking to enjoin the Utilities Com¬ 
mission from putting new rates in force against it. The 
Commission answered the bill. The company made a mo¬ 
tion for judgment on the pleadings on the ground that the 
order of the Commission was void on its face. The District 
Court gave judgment for the Wichita Company on the 
pleadings and enjoined the Commission from putting into 
force the new rates. The Circuit Court of Appeals re¬ 
versed, and directed a dismissal of the Wichita Company’s 
bill. 

The Wichita Company claimed that the Circuit Court 
erred in directing a dismissal of the bill in that it denied 
to the company a hearing on the truth of the averments of 
the Commission’s answer. The U. S. Supreme Court said: 

“* * # The motion for judgment being overruled, the 
complainant should have been accorded an opportunity, 
the right to which it had carefully reserved, to traverse 
the allegations of fact by the Kansas Company as to 
the basis for the order of the Commission and also to 
maintain by evidence and argument the issue as to due 
process of law and the equal protection of the law. 
The charge that the order made a classification denying 
due process and the equal protection of the law was 
a mixed question of law and fact, upon which the com¬ 
plainant had a right to be heard. Neither court passed 
on it. For this reason, if there was nothing else, the 
decree of the Circuit Court of Appeals would have to be 
reversed. Lane v. Pueblo of Santa Rosa, 249 U. S. 
110, 114.” 

In the earlier case of Lame, Secretary of Interior v. 
Pueblo of Santa Rosa , supra, the U. S. Supreme Court said: 

“Of course, the Court of Appeals ought not to have 
directed the entry of a final decree awarding a per- 
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manent injunction against the defendants. They were 
entitled to an opportunity to answer to the merits, just 
as if their motion to dismiss had been overruled in 
the Court of first instance. By the direction given they 
were denied such an opportunity, and this was a plain 
and prejudicial error.” 

Certainly if this Court had no right to order and direct 
that a final judgment be entered in the lower court dismis¬ 
sing plaintiffs from the proceedings below, without a trial 
of the issues raised by the pleadings, the lower court had no 
such right, and its judgment on the mandate is erroneous 
and prejudicial. 


CONCLUSION. 

It is respectfully submitted that the judgment of the 
lower court should be reversed and that this Court should 
remand the case to the District Court with instructions 
that a trial be had on the issue raised by the pleadings. 

Arthur J. Phelan, 

Attorney for Appellants, 
Jeannette A. Noel, 
Catherine A. Brown, 
Pauline A. Landis and 
Robert L. Acklen. 


/ 





BRIEF FOR APPELLEES 


IN THE 


United States Court of Appeals 


District of Columbu, 


No. 8793 


Jeannette A. Noel, Catherine A. B 
Landis, Robert L. Acklen, u 


v. 


sown, Pauline A. 
A ppellants , 


Edson B. Olds, Jr. and American Security and Trust 
Company, Executors and Trustees under the will of 
William Hayes Ackland, deceased, Rollins College, 
and University of North Carolina, Appellees. 


Appeal From Judgment of the District Court of the United 
States for the District of Columbia Entered on Mandate. 






I 


CO’J^TprAPPEALSFORTH I 

DISTRICT CF COLUMBIA J <® N E. Larson 

Attorney for Appellees Edson B. Olds, 
Jr., and the American Security and Trust 
Company, Executors and Trustees. 
Homer Cummings, 

Attorney for Appellee Rollins College. 

0. Max Gardner. 

Attorney for Appellee The University of 
North Carolina. 


FILED NOV 7 ,344 

V / i 


CLERK 

McKenney, Flannery & Craighill, 

Of Counsel for Appellees Executors and Trustees. 
William Stanley, 

J. Edward Burroughs, Jr., 

Cushman Radebaugh, 

Of Counsel for Appellee Rollins College. 

Gardner, Morrison & Rogers, 

Harry McMullan, 

Attorney General of North Carolina, 

Of Counsel for The University of North Carolina. 


Pxxssof Byron S. Adams. Washington. D. C. 







TABLE OF CONTENTS. 


Page 

STATEMENT OF CASE . 1 

Proceedings ill the Lower Court Prior to the First 
Appeal . 1 

Points Raised on First Appeal . 4 

Decision of This Court on First Appeal. 4 

Certiorari Denied by the Supreme Court of the 
United States . 6 

Proceedings in Lower Court After Issuance of Man¬ 
date and Provisions of Judgment on Mandate. 7 

SUMMARY OF ARGUMENT. S 

ARGUMENT. 10 

I. On the Former Appeal This Court Construed 
the Language of the Will and Found By Its Ex¬ 
press Terms Testator Had Created a Perpetual 
Trust For a Charitable Purpose Which Should 
Be Carried Into Effect Cy Pres . 10 

II. Appellants Not Entitled to Trial of Immaterial 
Issues of Fact . 13 

CONCLUSION. 15 

TABLE OF CASES. 

Gaines v. Rugg, 148 U. S. 228 . 12 

In Re Potts, 166 U. S. 263 . 13 

In Re Sanford Fork & Tool Co., 160 U. S. 247. 12 

Ex Parte The Union Steamboat Company, 17S U. S. 

317, 318 . 12 

In Re Washington & Georgetown R. R. Co., 140 U. S. 

91. 13 


















IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8793. 


Jeanette A. Noel, Catherine A. Brown, Pauline A. 
Landis, Robert L. Acklen, Appellants, 

v. 

Edson B. Olds, Jr. and American Security and Trust 
Company, Executors and Trustees under the will of 
William Hayes Ackland, deceased, Rollins College, 
and University of North Carolina, Appellees. 


Appeal From Judgment of the District Court of the United 
States for the District of Columbia Entered on Mandate. 


STATEMENT OF CASE. 

By this appeal, appellants seek to obtain a recon¬ 
sideration and review of a final judgment entered by this 
Court on October 11, 1943, which construed the language of 
the will of William H. Ackland, deceased. 

Proceedings in the Lower Court Prior to the First Appeal 

On August 20, 1941, appellants filed their complaint for 
the construction of the will of William H. Ackland, deceased, 
and they alleged that the dispositions attempted to be made 
by the testator were void, on the grounds, (1) that they 
were in contravention of the District of Columbia rule 
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against perpetuities, (2) that the trust provisions of the 
will were vague and uncertain, and (3) that Duke Univer¬ 
sity had not and could not consent to accept the gift. 
(App. 5) 

On October 20,1941, the executors and trustees, appellees 
herein, filed their joint answer, counterclaim and cross¬ 
claim for instructions and for the substitution of a trustee 
in the place of Duke University, which by resolution of its 
executive committee, entered on September 6, 1941, had 
declined all of the provisions of the will with respect to 
said University, including all the benefits, burdens and 
responsibilities thereof. (App. 14-29) 

By said joint answer, counterclaim and cross-claim, the 
trustees contended that the will created a charitable trust, 
indicated on its face a general charitable purpose, and that 
the Court, in the exercise of its equity jurisdiction, should 
appoint a new trustee in the place of Duke University and 
authorize the performance of the general charitable pur¬ 
pose as nearly as may be in accordance with the expressed 
intention of the testator. This contention is succinctly 
stated in the trustee’s sixth defense. (App. 17) 

The same contention was made by the appellees, Rollins 
College and the University of North Carolina, in their 
answers, counterclaims and cross-claims. (App. 56-60, 
67-75) 

Appropriate answers to the foregoing counterclaims and 
cross-claims were filed by the appellants and by the other 
relatives of the testator. Two of the issues raised by appel¬ 
lants’ joint answer to the counterclaim of the executors 
and trustees were as follows: 

“Seventh Defense. The language of decedent’s will 
is plain and unambiguous and the extrinsic facts alleged 
in the counterclaim are immaterial and cannot be con¬ 
sidered by the Court for the purpose of altering, add¬ 
ing to, detracting from, varying or contradicting the 
vrords of the will or showing an intention different from 
that expressed therein. 
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“Eighth Defense. The decedent’s will does not indi¬ 
cate a general charitable intent, but on the contrary 
discloses an intention to establish a personal memorial 
under specific and precise conditions set forth in said 
will.” (App. 44) 

After the pleadings were closed, appellants filed a motion 
for judgment on the pleadings, in which they asked the 
Court to distribute the estate to them for the following, 
among other reasons: 

“The pleadings in this action are closed; there is no 
issue as to any material fact; the issues presented by 
the pleadings are issues of law relating to the meaning 
and effect to be given to the provisions of the Last Will 
and Testament of William Hayes Ackland, deceased; 
the dispositions attempted to be made by said testator 
pursuant to, the provisions of Item VII of his said Last 
Will and Testament and the trusts thereby intended 
to be created were null and void in their inception 
because said attempted dispositions are in contraven¬ 
tion of the Rule against Perpetuities and of the provi¬ 
sions of the Code of Law T for the District of Columbia; 
the trust provisions of paragraph (c) of Item VII of 
said will, whereby testator directed his Trustees to have 
erected upon the campus of Duke University, North 
Carolina, a memorial building with an apse for the 
interment of his remains to be known as the ‘William 
Hayes Ackland Memorial’ are null and void also and 
incapable of fulfillment and execution because said 
trust provisions are vague and uncertain; said Duke 
University has refused to consent to the erection on 
its campus of a memorial building to be known as the 
‘William Hayes Ackland Memorial’ and has declined 
to accept the provisions of said will insofar as it is 
concerned; the Court does not have jurisdiction, power 
or authority to designate or appoint any other insti¬ 
tution, organization, or person to succeed to such bene¬ 
fits, duties and responsibilities, if any, as were by said 
will given to said Duke University; * * * ” (App. 63- 
64) (Italics supplied) 
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By its memorandum opinion filed on April 21,1942 (App. 
87-SS), and by paragraphs 2 and 6 of its final judgment en¬ 
tered on May 20,1942 (App. 88-90), the lower court, speak¬ 
ing through Mr. Justice Bailey, held, “that the language 
of the will is plain and unambiguous on its face/’ and that 
under its provisions, testator had “created a valid chari¬ 
table trust of substantiallv all of his estate, but Duke 
University having declined all of the provisions of said 
will, including all the benefits, burdens and responsibilities 
thereof, and the trust having thus become impossible of 
performance in the particular manner set forth in the will, 
the trust has failed.” (Italics supplied) 

Points Raised on First Appeal. 

From the foregoing judgment, four separate appeals were 
taken. 

In their appeal No. 8352, the children of Joseph Ackland, 
a deceased brother of the testator, appellants in this case, 
contended, among other things, that the trust created by 
the will 'was not charitable. (App. 96) 

In their appeals Nos. 8353, 8354 and 8355, the appellees, 
Executors and Trustees, Rollins College, and the Univer¬ 
sity of North Carolina contended the Court erred in holding 
that the doctrine of judicial cy pres is not in effect in the 
District of Columbia, and in failing to apply that doctrine 
to the educational and charitable trust created by decedent’s 
will. (App. 93, 94 and 96) 

Decision of This Court on First Appeal. 

By its decision entered on October 11, 1943, 138 F. (2d) 
581, this Court held that the doctrine of judicial cy pres 
was in effect in the District of Columbia and decided the 
following issues, based upon its construction of the language 
of the will: 

1. “We agree with the trial court that the will cre¬ 
ated a valid charitable trust.” (p. 584) 
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2. The doctrine of judicial cy pres is applicable, upon 
the basis of the following construction of the language 
of the icill itself (pp. 586 to 588): 

“* * * We conclude that the paramount, dominant and 
primary purpose of the testator teas to give to charity 
generally and that his motive or desire to perpetuate 
his name by the inclusion of an apse and recumbent 
statue was minor and insignificant compared to the 
larger purpose. * * * The position of Duke University 
under the later will was more that of a trustee than the 
donee of a gift. It was to provide the site of the build¬ 
ing. To the extent that the building was to be used for 
university purposes presumably Duke would be in 
charge of that use. These functions could be as well 
or better performed by other universities. But the 
actual erection of the building and, thereafter, the 
maintenance and upkeep, not only of the building but 
of its contents as well, was given to the charge of appel¬ 
lant trustees. The actual beneficiaries of the trust were 
intended to be students and other members of the public 
throughout the South, interested in art, who should 
visit and use the building. These beneficiaries could be 
as well or better served by other universities. Perhaps 
it was for this verv reason, because Duke Universitv 
was made a trustee with limited powers rather than 
the donee of a gift, that its administrative authorities 
decided to repudiate the will. 

“Moreover, if there were'any doubt as to what the 
testator would have wished in the event which actually 
occurred, it is removed by other language which he 
employed in his will. In Item I, he said: 4 1 urge upon 
my executors and trustees, hereinafter named, to carry 
out as nearly as possible the spirit of my intentions as 
expressed herein and as may be expressed to them by 
other means.’ In Item VII (d) 8, he provided: ‘I 
hereby give to my trustees full and complete discretion 
in connection with the administration of my trust estate 
and in carrying out the directions hereinabove con¬ 
tained, especially those in regard to the construction 
of the building hereinbefore provided for, and I direct 
that their decision in regard to any matter arising out 
of their administration shall be binding and conclusive 
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upon all concerned.’ Here is express language direct¬ 
ing the trustees to look to other sources, well known 
both to testator and the trustees, to guide them in 
carrying out the spirit of his intentions. Such language 
would be without meaning if his purpose had been 
merely to make a gift to Duke University as a single 
beneficiary. It seems obvious, instead, that here was 
i prevision of the possibility which actually eventuated 
I and provision for the course to be followed by his 
trustees if it did.” 

3 u * * • To divert his estate to his relatives would 
violate the first expressed and most positively stated 
intention of his will ”, quoting Item I of the will, which 
reads as follows: 

“Item I: I am free from any moral obligation to any 
of my kindred and at liberty, not only according to law, 
but according to every principle of natural right, to do 
i whatever I choose with my own property. All of my 
i nearest relatives being already provided with the com¬ 
forts of life and having no claim whatever upon me, 
i I make no bequest to any of them, except as hereinafter 
i appears. No influence has been brought to bear upon 
me in the making of this my last will and testament 
and none of the beneficiaries herein named has any 
knowledge concerning the manner in which I intend to 
I dispose of my estate.” (Italics supplied) 

This Court thereupon reversed the judgment of the Dis¬ 
trict Court, which had reluctantly held that the charitable 
trust had terminated, and directed that the case be re¬ 
manded to the lower Court 11 with instructions to proceed 
in accordance with this opinion (p. 588) (Italics sup¬ 
plied) 

Certiorari Denied by the Supreme Court of the United 

States. 

Appellants did not apply to this Court for a re-hearing, 
but petitioned the Supreme Court of the United States for 
the issuance of a writ of certiorari, which application was 
denied on February 4, 1944 (321 U. S. 773). 
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Proceedings in Lower Court After Issuance of Mandate and 
Provisions of Judgment on Mandate. 

After the mandate of this Court was filed in the lower 
Court on February 17, 1944 (App. 98), the executors and 
trustees filed a motion for judgment on the mandate, for the 
realignment of the parties and for other purposes. (App. 
105-06) The appellee, the University of North Carolina, 
filed its motion for leave to intervene. (App. 102-05) These 
motions were orally argued before Mr. Justice Bailey and 
a transcript of the pertinent part of the proceedings is 
printed in the appendix, (pp. 111-119) 

On March 13, 1944, Mr. Justice Bailey signed a judgment 
which construed the language of the will of the testator in 
accordance with the opinion, judgment and mandate of 
this Court. The judgment of the lower Court also directed 
the dismissal of plaintiff’s complaint, granted the motion 
of the University of North Carolina for leave to intervene, 
dropped all of the relatives of the testator as parties to 
the proceeding, re-aligned the parties by making the execu¬ 
tors and trustees plaintiffs, and the University of North 
Carolina and Rollins College defendants, and gave certain 
instructions to the trustees for their guidance in the future 
administration of the charitable trust. (App. 106-109) 

The following portions of the judgment contain the lower 
Court’s construction of the language of the will, based 
upon the opinion, judgment and mandate of this Court, 
and the lower Court’s outline of the action to be taken by 
the trustees in order to assist the Court to carry the chari¬ 
table trust into effect by the application of the doctrine of 
judicial cy pres. (App. 108-09) 

“4. That by a proper construction of the language 
of the will of William H. Ackland, deceased, and par¬ 
ticularly Items I and VII (a), (b), (c) and (d) 1, 2, 7 
and 8 thereof, Testator created a valid perpetual chari¬ 
table trust of substantially all of his estate and mani¬ 
fested a general charitable intention to devote his 
property and estate to the charitable purpose of ad- 
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vancing the cause of art and public education in the 
South, through the establishment and endowment of 
a memorial art museum, upon the terms and conditions 
more fully set forth in his will; that the declination by 
Duke University of all of the provisions of said will 
with respect to said institution, including all the bene¬ 
fits, burdens and responsibilities thereof, did not de¬ 
stroy the charitable trust thus created by the Testator, 
and that the charitable trust should be carried into 
effect by the application of the doctrine of judicial 
cy pres; 

“5. That the Defendants and Cross-claimants, Edson 
B. Olds, Jr., and the American Security and Trust 
Company, Trustees as aforesaid, be and they hereby 
are authorized and directed to make an investigation 
of and to report to this Court, with their recommenda¬ 
tions in regard thereto, all of the facts deemed by said 
i Trustees to be pertinent to a determination by the 
Court as to whether, in order to carry out the spirit of 
Testator’s intentions as expressed in his will and as 
expressed to the Trustees by other means, the Uni¬ 
versity of North Carolina or Rollins College, or either 
of said institutions, should be designated as the site 
for the museum in the place and stead of Duke Univer- 
i sity, and to administer the educational and charitable 
trust provisions of the decedent’s will therein directed 
to be administered by Duke University;” 

From the foregoing judgment, appellants perfected 
their second appeal to this Court in their efforts to destroy 
the charitable trust created by the will. 

! SUMMARY OF ARGUMENT. 

I. On the previous appeal, this court reviewed and re 
versed the judgment entered by Mr. Justice Bailey on plain¬ 
tiffs’ (appellants’) motion for judgment on the pleadings, 
and held as a matter of law that by the express terms of 
his will, “the paramount, dominant and primary purpose 
of the testator was to give to charity generally;” that the 
declination of Duke University did not destroy the chari- 
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table trust created by the will, since Duke University’s 
position under the will was more that of a trustee than the 
donee of a gift and the “actual beneficiaries of the trust 
were intended to be students and other members of the 
public throughout the South, interested in art, who should 
visit and use the building; ’ ’ that it was the duty of the court 
below to carry the trust into effect by the application of 
the doctrine of judicial cy pres , and that to divert the estate 
to testator’s relatives “would violate the first expressed 
and most positively stated intention of his will.” This 
decision constituted a complete disposition of the case on 
the merits and the judgment entered by the court below 
gave full recognition to this court’s opinion, judgment and 
mandate, which constitute the law of the case. 

II. In their motion for judgment on the pleadings, which 
formed the basis for the first appeal, appellants stated that 
there was no issue “as to any material fact,” and that 
“the issues presented by the pleadings are issues of law 
relating to the meaning and effect to be given to the provi¬ 
sions of the Last Will and Testament of William Haves 
Ackland, deceased.” In granting this motion, Mr. Justice 
Bailey held that the language of the will was “plain and 
unambiguous on its face,” and necessarily ruled that any 
facts in dispute were not material in arriving at the true 
meaning of the language of the will. There was no appeal 
from that portion of the judgment. On the former appeal, 
this court also found that the language of the will was 
clear and unambiguous. Therefore, there is no merit to 
appellants’ suggestion that they now should be given an 
opportunity to show, by oral and documentary evidence 
and by the declarations of the testator, that the interpre¬ 
tation placed by this court on the language of the will itself 
is not the correct interpretation. 
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ARGUMENT. 

I. On the Former Appeal This Court Construed the Lan- 
i guage of the Will and Found That By Its Express 
I Terms Testator Had Created a Perpetual Trust For a 
Charitable Purpose Which Should Be Carried Into 
Effect Cy Pres. 

As hereinbefore stated, the following, among numerous 
other issues of law, were squarely presented to and decided 
by this court on the first appeal, not including many juris¬ 
dictional questions which were raised by appellants in their 
motion to dismiss all appeals but their own: 

1. The trust created by the will was charitable. 

2 . The doctrine of judicial cy pres is in effect in the Dis¬ 
trict of Columbia. 

3. Where the will, which created a trust for the erection 
of an art museum on the campus of Duke University, con¬ 
tained express language directing the testamentary trus¬ 
tees to look to other sources, well-known both to the testator 
and the trustees, to guide them in carrying out the spirit 
of his intentions, the ivritten instrument indicated that the 
testator did not intend to make a gift to Duke University 
as a single beneficiary, but intended that in the event of 
rejection by that university, the purpose should be carried 
out in connection with some other southern university. 

4 . “To divert his estate to his relatives would violate 
the first expressed and most positively stated intention of 
his will,” and that the “paramount, dominant and primary 
purpose of the testator was to give to charity generally.’’ 

5. In view of the foregoing, this court found from the 
language of the will itself that the testator manifested a 
general intention to devote his estate to certain charitable 
purposes and not to make a specific gift to Duke University . 

Thereupon the court denied appellants’ motion to dis¬ 
miss, decided the case upon its merits and remanded the 


I 
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cause, “with instructions to proceed in accordance with 
this opinion 

A mere reading of the transcript of the proceedings in 
the court below upon the occasion of the presentation of 
this court’s opinion, judgment and mandate (App. 111-119) 
will demonstrate that Mr. Justice Bailey carefully exam¬ 
ined the opinion, clearly understood that this court had 
decided all of the pertinent issues of law, and that nothing 
remained for him to do except to give effect thereto. Ac¬ 
cordingly, he signed the judgment from which this appeal 
is taken. 

Paragraphs 4 and 5 of that judgment, quoted on pages 
7-8 of this brief, give full effect to the construction placed 
by this court on the language of the will and outline the 
procedure to be followed by the trustees and the court in 
order to carry the charitable trust into effect by the appli¬ 
cation of the doctrine of judicial cy pres. The other portion 
of the judgment declared that the appellants had no further 
interest in the trust estate, and consequently ordered that 
they be dropped as parties to the cause. 

This court’s decision on the former appeal constituted a 
complete disposition of the case on the merits and decided 
the “law of the case.” Appellants apparently understood 
that all of the issues had been decided on the merits, because 
in their petition for certiorari (p. 12), appellants gave as 
one of the reasons for which they asked allowance of the 
writ the importance of having that Court decide the ques¬ 
tion “whether or not a federal court of appeals can deter¬ 
mine a case upon its merits without first determining 
whether it has jurisdiction.” (Italics suplied) 

In their brief in support of their petition for certiorari, 
counsel for the appellants stated (p. 16): 

“ * * # In substance the court below has held that, not¬ 
withstanding an attack on its jurisdiction made at the 
outset of the proceedings, it may proceed to a full con¬ 
sideration of the merits of the appeal and find against 
petitioners on the merits without considering, in the 
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first place, whether or not it has jurisdiction to enter¬ 
tain the appeal.’’ (Italics supplied) 

in re Sanford Fork & Tool Co., 160 U. S. 247, cited by 
appellants in their brief as authority for their position, 
contained the following statement in regard to the duty of 
the lower court upon receipt of the mandate (p. 255): 

“When a case has been once decided by this court 
1 on appeal, and remanded to the Circuit Court, what¬ 
ever was before this court, and disposed of by its decree, 
1 is considered as finally settled. The Circuit Court is 
bound by the decree as the law of the case, and must 
carry it into execution, according to the mandate. That 
court cannot vary it, or examine it for any other pur¬ 
pose than execution; or give any other or further 
relief; or review it, even for apparent error, upon any 
matter decided on appeal; or intermeddle with it, fur- 
! ther than to settle so much as has been remanded.” 
(Italics supplied) 

In Gaines v. Rugg, 148 U. S. 228, the Supreme Court 
reversed a decree of the lower court on a matter of account¬ 
ing, but affirmed the decree in so far as it determined the 
question of title to certain lands. The case was remanded 
“for further proceedings to be had therein in conformity 7 
with the opinion of this court.” There, as here, it was 
contended that the reversal reopened the whole controversy 
as if it had never been passed upon by the appellate court. 
The Supreme Court held that such a course of action could 
not be allowed. 

In Ex Parte The Union Steamboat Company, 178 U. S. 
317, 318, speaking of the duty of the inferior court upon 
receiving the mandate of the appellate court, the Supreme 
Court said: 

“The duty of an inferior court upon receiving the 
mandate of this court is nowhere better described than 
by Mr. Justice Baldwin in an early case upon that 
subject, Ex parte Sibbald v. United States, 12 Pet. 488, 
492: ‘Whatever,’ said he, ‘was before the court, and 
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is disposed of, is considered as finally settled. The 
inferior court is bound by the decree as the law of the 
case, and must carry it into execution, according to 
the mandate. They cannot vary it or examine it for 
any other purpose than execution; or give any other 
or further relief; or review it upon any matter decided 
on appeal for error apparent; or intermeddle with it, 
further than to settle so much as has been remanded 

* # *j 


See, also, to the same effect: 

In re Potts, 166 U. S. 263; 

In re Washington <& Georgetown R. R. Co., 140 
U. S. 91. 

The cases cited in appellants’ brief (pp. 19-21) in support 
of their contention that they are now entitled to a trial of 
the immaterial issues of fact did not involve the determina¬ 
tion of ‘ ‘ issues of law relating to the meaning and effect to 
be given to the provisions” of a will or legal document. 
They related to mixed questions of fact and of law and to 
situations where the pleadings had not been completed. In 
the instant case, the pleadings were closed before the motion 
for judgment was filed by the present appellants and all 
of the issues of law relating to the meaning and effect to 
be given to the provisions of testator’s will were raised and 
decided on the first appeal. 

II. Appellants Not Entitled to Trial of Immaterial Issues 

of Fact. 

There was no instruction in this court’s opinion, judg¬ 
ment or mandate which directed the lower court to take 
testimony on the immaterial issues of fact that had been 
raised by the pleadings, or which contemplated that if these 
immaterial issues of fact were decided in a certain manner, 
the court below should apply or reject the doctrine of judi¬ 
cial cy pres. The effect of appellants’ argument is that this 
court contemplated that they should be given an oppor¬ 
tunity to show, by oral and documentary evidence and by 
the declarations of the testator, that the interpretation 
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placed by this court on the language of the will itself is not 
the correct construction. This seems to be a strange argu¬ 
ment for appellants to make in the light of the allegations 
contained in their motion for judgment on the pleadings 
that only questions of law as to the meaning of the language 
of the will were to be considered and that there was no 
dispute as to any material issues of fact. 

In their brief in this appeal (p. 11), the following state¬ 
ment of the rule as to the admissibility to extrinsic evidence 
is set forth: 

“This case was decided by this Qourt in the first 
appeals in the unquestioned knowledge of the well 
established principle that if the language of a will is 
plain and unambiguous, extrinsic evidence is inadmis¬ 
sible to contradict, vary or add to its terms or to supply 
1 an intention which is not therein expressed. It is equally 
well settled that proof of surrounding circumstances 
cannot be taken for this purpose. 7 * 

Appellants now urge this court to disregard this well 
settled principle of law and to order a trial de novo. 

The present appeal is, in effect, an attempt by the appel¬ 
lants to obtain a rehearing of the issues of law which were 
decided on the first appeal and which formed the basis of 
appellants’ application to the Supreme Court of the United 
States for a writ of certiorari. When asked by Mr. Justice 
Bailey why appellants had not applied to this court for a 
rehearing on the former appeal, counsel for appellants 
stated (App. 114): 

“Mr. Phelan: Because if the Court please, it seemed 
to me, after reading and carefully studying this opinion, 
that the Court of Appeals intended that this cause 
should be sent back here for proof as to just what the 
facts and circumstances were concerning the making 
' of this will. It seems to me quite evident.” 

However, in their petition for certiorari, which was filed 
shortly after this court rendered its decision on the former 
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appeal, one of the “Questions Presented” by the appellants 
in support of their application was the following (Peti¬ 
tion p. 11): 

“In construing a will , can resort be had to a former 
will of the testator, letters written by the testator, 
letters written to the testator, and other extrinsic evi¬ 
dence, in the absence of any finding that the will is 
patently ambiguous, or that a latent ambiguity has 
arisen by the reason of some unforeseen circum¬ 
stances?” (Italics supplied) 

Among the reasons upon which appellants relied for the 
allowance of the writ of certiorari were the following (Peti¬ 
tion p. 12): 

“The decision of the court below is in conflict with 
decisions of other federal courts, and prior decisions 
of its own in that it is predicated on evidence outside 
of the will, declarations of the teseator, a prior and 
unrevoked will and the court’s own impressions of 
Duke University and its former president.” 

In view of the foregoing statements which appear in 
appellants’ petition for certiorari and which clearly show 
their understanding of this court’s decision at the time it 
became necessary for them to take appropriate action 
thereon, it is difficult to understand why appellants did not 
follow the suggestion made by Mr. Justice Bailey and bring 
these questions to the attention of this court by a motion 
for rehearing if they wished to quarrel with this court’s 
opinion. It is too late to raise these questions at this stage 
of the proceeding even if they possessed any merit. 

CONCLUSION. 

It is respectfully submitted that on the first appeal this 
court fully determined the meaning and intention of the 
testator from a construction of the language used in his 
will; that the judgment from which this appeal was taken 
gave full force and effect to this court’s opinion, judgment 
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and mandate; that the present appeal is merely a substitute 
for a petition for rehearing to review that opinion, and that 
the judgment of the lower court upon the mandate should 
be affirmed. 
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